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ABSTRACT
This article argues that a resolution of the maritime disputes in the
South China Sea must be based upon a universalist framework
where the maritime interests of the world are upheld. The article
discusses the universalist framework of the 1982 United Nations
Convention on the Law of the Sea (UNCLOS) and the universalist
approach taken by the Tribunal on 12 July 2016 in the South
China Sea Arbitration regarding the extinguishment of a state’s
“exceptionalist” maritime claims and the adoption of strict criteria
for the characterization of features at sea.
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Background to the South China Sea Arbitration

The South China Sea dispute is one of the most complex territorial and maritime disputes in
the world today. China (including Taiwan), Vietnam, the Philippines, Malaysia, Indonesia,
and Brunei have conflicting claims in the South China Sea within the context of a
geopolitical rivalry between the United States and an emergent China. The importance of
this dispute cannot be overstated because it impacts a region where a quarter of international
trade takes place1 and where more than half of the world’s oil tankers and merchant ships
pass annually.2

The South China Sea dispute consists of (1) territorial or sovereignty disputes that are
based on conflicting claims to land features and are generally governed by customary inter-
national law; and (2) maritime disputes that are based on conflicting claims over maritime
zones and that are governed by the 1982 United Nations Convention on the Law of the Sea
(UNCLOS)3 and other related international agreements.4

All the claimant states in the South China Sea dispute are parties to UNCLOS, which
“establishes a comprehensive framework for the regulation of all ocean space.”5 UNCLOS

CONTACT Maximo Paulino T. Sison III mowiesison@gmail.com Office of the General Counsel, PSE Tower, 5th
Avenue corner 28th Street, Bonifacio Global City, Taguig City 1634, Philippines.
Color versions of one or more of the figures in the article can be found online at www.tandfonline.com/uodl.
I thank Senior Associate Justice Antonio T. Carpio of the Philippine Supreme Court for his support in my studies in the law of
the sea and for being a continuing inspiration as an untiring advocate for the rule of law in the oceans and seas. I also thank
Dr. Catherine Turner of Durham University for her invaluable comments on the draft of this paper. Finally, I thank the
Chevening Program of the UK Foreign & Commonwealth Office for its generous support during my stay in the United
Kingdom. All errors are mine alone.
© 2018 Taylor & Francis Group, LLC

OCEAN DEVELOPMENT & INTERNATIONAL LAW
2018, VOL. 49, NO. 2, 157–175
https://doi.org/10.1080/00908320.2018.1442181

https://crossmark.crossref.org/dialog/?doi=10.1080/00908320.2018.1442181&domain=pdf&date_stamp=2018-04-19
mailto:mowiesison@gmail.com
http://www.tandfonline.com/uodl
https://doi.org/10.1080/00908320.2018.1442181
http://www.tandfonline.com


has been famously described as the “constitution for the oceans,”6 with 168 state parties rep-
resenting 87 percent of the membership of the United Nations.

The Convention provides for maritime entitlements (i.e., territorial sea, exclusive eco-
nomic zone [EEZ], and continental shelf) for coastal states and common maritime spaces
(i.e., the high seas and the area) for the benefit of all. UNCLOS involved a “package deal”
that obliged states to accept the treaty as a whole, with few permissible reservations. Part of
this package deal was the acceptance of the EEZ, which gives coastal states sovereign rights
to explore and exploit, conserve, and manage the living and nonliving resources of the mari-
time space extending 200 nautical miles (nm) from their coastlines.

UNCLOS also defines the characteristics of features that may or may not generate these
maritime entitlements. Among these features are (1) low-tide elevations, which are
considered part of the seabed and hence do not generate any maritime entitlement,7 and (2)
high-tide features (islands), which may generate the complete set of maritime entitlements
or those considered to be rocks that are entitled to, at most, a 12-nm territorial sea.8

In 1948, a map entitled “Map Showing the Location of the Various Islands in the South
Sea” was published by the Kuomintang government and showed a broken U-shaped line
covering almost the entire South China Sea.9 This is considered the cartographic progenitor
of China’s so-called “Nine-Dash Line” claim in the South China Sea. In 2009, China declared
the Nine-Dash Line to the international community when it protested Vietnam and Malay-
sia’s joint submission to the UN Commission on the Limits of the Continental Shelf.10 The
map depicted nine segments that closely follow the coasts of the Philippines, Brunei, Malay-
sia, and Vietnam.

China has not clarified the nature or scope of the Nine-Dash Line, including its geo-
graphic coordinates, but has indicated that it has “indisputable sovereignty over the
islands in the South China Sea and the adjacent waters, [including] sovereign rights
and jurisdiction over the relevant waters as well as the seabed and subsoil thereof.”11

China has repeatedly claimed that its Nine-Dash Line has been “formed over a long
course of history” and is “solidly grounded in international law.”12 To reinforce the
Nine-Dash Line, China contends that all the features in the South China Sea over
which it claims sovereignty generate the full suite of maritime entitlements, including
an EEZ and continental shelf.13

The Nine-Dash Line overlaps with the entitlements of all the neighboring coastal states
covering 80 percent of the Philippines’ EEZ, 80 percent of Malaysia’s EEZ, 50 percent of
Vietnam’s EEZ, 90 percent of Brunei’s total EEZ, and 30 percent of Indonesia’s EEZ in the
South China Sea.14 China’s Nine-Dash Line encompasses “about 85.7 percent … equivalent
to 3 million square kilometers of the 3.5 million square kilometers total surface area of the
South China Sea.”15 This is shown in Figure 1.

On 22 January 2013, the Philippines brought a case against China under Annex VII of
UNCLOS, claiming that (1) China is not entitled to exercise “historic rights” over the areas
within its Nine-Dash Line; (2) the various features in the South China Sea relied on by China
to assert its claims are not islands that are entitled to an EEZ and continental shelf; and (3)
China unlawfully interfered with the Philippines’ sovereign rights under UNCLOS and other
rules of international law.16 As noted, China’s Nine-Dash Line overlaps with 80 percent of
the Philippines EEZ in the South China Sea, including areas important for energy security
such as the Reed Bank and part of the Malampaya gas field.17
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On 12 July 2016, the Tribunal rendered its Award18 (“the Award”), which accepted almost
all of the Philippines’ submissions. The Award purports to resolve the maritime dispute in
the South China Sea while explicitly declaring that it has no impact on the territorial disputes
over the land features in the area.19 The most significant ruling of the Award is the invalida-
tion of China’s Nine-Dash Line as being incompatible with UNCLOS.20

While the Award is binding only on the Philippines and China,21 it is a statement of the
international law applicable in the South China Sea. The Award not only resolves the dispute
between the parties, but it also clarifies the interpretation and application of the UNCLOS, as
well as other related norms of the law of the sea. For the other claimants in the South China
Sea, the Award sets out important guidelines or principles for them in resolving their claims
in the South China Sea.

Annex VII, Article 11 of UNCLOS provides that “the award shall be final and without
appeal … it shall be complied with by the parties to the dispute.”22 To date, not only has
China expressly rejected the Award,23 but it has continued acting on its expansive claims,
including the construction of facilities among its artificial islands in the South China Sea.24

The post-arbitration situation shows the disconnect between the articulation of the
applicable international law by the Tribunal and state practice on the ground. It also tests
the strength of UNCLOS institutions, and ultimately UNCLOS itself, for which the continu-
ing validity relies on the coordinated actions of compliance by states. On a higher level of
generality, the South China Sea dispute raises questions about the nature of international
law, especially the link between law’s validity and efficacy.

Figure 1. Effect of China’s Nine-Dash Line on the Philippines’ maritime entitlements under UNCLOS. The
dark blue shaded area is what will remain of the Philippines’ maritime entitlements in the South China
Sea under China’s Nine-Dash Line Claim. From Antonio Carpio, The South China Sea Dispute: Philippine Sov-
ereign Rights and Jurisdiction in the West Philippine Sea (2017), at 30.
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This article argues that the implementation of the UNCLOS requires a universalist
approach where fundamental norms of the law of the sea are preserved and protected. The
law of the sea is premised on the reality that the “ocean is one unit in a physical sense”25—
an indivisible public good that necessitates international cooperation.26 Whatever its mani-
festations in legal form, a sustainable universal law of the sea must be concerned not only
with states’ individual maritime entitlements, but also with protecting the global ocean
commons. Protecting the global commons is fundamental because it underpins the freedoms
of navigation and overflight and the conduct of international maritime trade.

The next section discusses the universalist framework of the UNCLOS vis-�a-vis China’s
bilateral approach in the South China Sea dispute with the Philippines. The third section
discusses the universalist approach in the Award evident in two of the key findings of the
Tribunal: (1) the extinguishment of a state’s exceptionalist claim over maritime areas to the
extent that it is incompatible with UNCLOS, and (2) the objective criteria utilized for a “fully
entitled island.” The fourth section concludes by discussing China’s possible strategy to
maintain its Nine-Dash Line under Article 311(3) of UNCLOS and some issues affecting the
resolvability of the South China Sea dispute.

UNCLOS’s universalism and China’s bilateralism

Starting in April 2012, the Philippines and China were locked in a standoff at Scarborough
Shoal after Philippine authorities intercepted and arrested Chinese fishermen who were
found to be “harvesting … threatened or endangered species” such as corals, sea turtles,
sharks, and giant clams around the waters of the shoal.27 Scarborough Shoal (Chinese name:
Huangyan Dao; Philippine name: Bajo de Masinloc or Panatag) is a coral reef located
approximately 118 nm from the Philippines Luzon Island and approximately 460 nm from
China’s Hainan Island.

The standoff lasted about two months, as the countries could not agree on the terms of a
mutual withdrawal. The standoff ended in July when the Philippines withdrew its vessels
under the assumption that it had reached an agreement with China on a mutual withdrawal
of vessels. The Philippines had expected the restoration of the status quo ante, which was
Philippine control over Scarborough Shoal.28 China, however, denied that there was a
mutual withdrawal agreement. China established de facto control over the Scarborough
Shoal through occupation by its vessels and by erecting a barrier across the lagoon of the
shoal.29

The 2012 Scarborough standoff is important for two reasons. First, the standoff was a trig-
ger event that led the Philippines to bring the arbitration case against China.30 The
Philippines realized that a diplomatic solution would no longer work in its favor. As
Philippine Foreign Secretary Albert del Rosario declared to the Tribunal during the hearings,
the Scarborough standoff “and other acts by China caused the Philippines to conclude that
continued diplomatic efforts, whether bilateral or multilateral, would be futile, and that the
only way to resolve our maritime disputes was to commence the present arbitration.”31 One
of the main proponents of the case, Justice Antonio Carpio of the Philippine Supreme Court,
explained that “in responding to Chinese occupation of Scarborough Shoal … the … only
viable option was to bring the matter to an international tribunal for arbitration, where the
playing field would be level and military power would not count, but only the rule of law
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would govern.”32 The Philippine government thus made a policy choice that a binding deci-
sion would be needed to set the parameters for future diplomacy with China.

Second, the Scarborough standoff demonstrates China’s preferred approach of bilateral
negotiation and consultation in resolving the South China Sea disputes. From China’s per-
spective, Scarborough Shoal is an important strategic location that may be used to enforce
the eastern region of its Nine-Dash Line.33 During the standoff negotiations, China warned
the Philippines not to “internationalize” the dispute by (1) referring it to international arbi-
tration; (2) seeking the help of the Association of Southeast Asian Nations (ASEAN); or (3)
seeking the help of the United States, which has an alliance with the Philippines under the
1951 Mutual Defense Treaty.34 In a position paper published by the Chinese Ministry of For-
eign Affairs on 7 December 2014, China stated that “with regard to disputes concerning ter-
ritorial sovereignty and maritime rights, [it] has always maintained that they should be
peacefully resolved through negotiations between the countries directly concerned.”35 Chi-
nese Foreign Minister Wang Yi stated during a visit to the Philippines on 25 July 2017 that
Southeast Asian nations should reject the interference of “nonregional forces” in the South
China Sea, an apparent reference to the United States.36

China’s preferred approach of bilateral negotiation and consultation with the “countries
directly concerned,” namely, the coastal states of the South China Sea, reflects its preferred
solution to the South China Sea dispute, as it is apparently the best way for China to legiti-
mize the Nine-Dash Line. The view appears to be that the Nine-Dash Line is more likely to
be legally valid if it is recognized by the states that have direct interest in the South China
Sea dispute, given that it is their maritime entitlements that may be shared or conceded.

It is interesting to note, however, how this bilateral view interacts with the UNCLOS. The
Preamble of UNCLOS acknowledges that “the problems of ocean space are closely interre-
lated and need to be considered as a whole.”37 It further states that UNCLOS is designed to
“establish … a legal order for the seas and oceans” and “to settle … all issues relating to the
law of the sea.”38 This reflects the nature of the oceans and seas as “one single unit and …
essentially characterized by the continuity of maritime spaces.”39 Such characteristics of the
oceans and seas are critical since regulation is complex, because activities in one maritime
space can and do affect another more readily than on land territory.40 This also means that,
to a certain extent, the law of the sea must necessarily adopt a holistic framework, given the
externalities involved in the regulation of the oceans and seas.

The Preamble of UNCLOS, which contextualizes the interpretation and application of the
entire Convention,41 shows a clear intent to settle disputes in a holistic or universal manner.
In other words, any form of settlement of a dispute should fit within the entire network of
fundamental and interacting norms of the law of the sea, including norms such as the “Com-
mon Heritage of Mankind” and the freedoms of navigation and overflight. These examples
are part of a broader norm in the law of the sea, which is the protection of the global com-
mons in the oceans and seas. The interest in upholding this norm is shared not only by the
coastal states of the South China Sea, but by all states.

China’s approach of bilateral negotiation and consultation therefore appears to be at vari-
ance with UNCLOS’s universalism. The implication of this approach is that a solution to the
South China Sea dispute may eventually be forged through separate bilateral dealings by
China with the coastal states in the region. Thus, it proceeds through a “bottom-up” method
by building on the inter se norms arising from China’s individual deals with the coastal states
in the South China Sea. In this way, international order is supposedly established through a
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“containment of disorder”42 by reaching amicable deals with states whose maritime zones
(and possibly territorial claims) are fully or partially included in the areas covered by China’s
Nine-Dash Line.

In contrast, the framework of UNCLOS requires universality. It is “top-down” because it
requires that any solution to a maritime dispute conform to preexisting and overarching
norms concerning ocean space. If each of the coastal states in the South China Sea generates
a 200-nm EEZ using the mainland coasts, there would be a significant elongated area in the
middle of the region that would constitute high seas. Under UNCLOS, this area would be
part of the global commons because it is, among other things, subject to freedom of naviga-
tion and overflight. In this context, all states are directly concerned in the South China Sea
dispute because they have legal rights and obligations that are at stake. Such fundamental
norms of the law of the sea are at risk of being foregone if a purely bilateral approach is pur-
sued to the South China Sea dispute.

The universalist approach of the Award

This section focuses on two legal principles articulated by the 2016 Award that reinforce the
universalist framework of the UNCLOS. These legal principles concern (1) the extinguish-
ment of a state’s exceptionalist claim over maritime areas to the extent that it is incompatible
with the UNCLOS and (2) the objective criteria for the characterization of a “fully entitled
island” under Article 121 of the UNCLOS. Together, these principles clarify a state’s individ-
ual maritime entitlement and, at the same time, uphold the norm of protecting the global
commons by limiting a state’s ability to make expansive maritime claims that encroach
upon common maritime spaces.

Preclusion of exceptionalist maritime claims

The preclusion of a state’s exceptionalist maritime claim follows from the Tribunal’s reason-
ing on the invalidity of China’s Nine-Dash Line. In the Award, the Tribunal observed that
while China has repeatedly invoked “rights ‘formed in the long historical course’”43 with
respect to the Nine-Dash Line, it had never “clarified its understanding of the meaning” of
such claim.44 It is clear, however, that the source of such claim is not UNCLOS because the
invocation of history departs from the Convention’s system of maritime entitlements. China
had undertaken steps that appeared to clarify its understanding of its Nine-Dash Line. First,
China had made a claim to petroleum resources beyond 200 nm from any feature in the
South China Sea evidenced by a “notice of open blocks for petroleum exploration”45 issued
by the China National Offshore Oil Corporation, a state-owned company of China. There
were also several instances where China objected to the Philippines’ award of petroleum
blocks near Palawan Island because such blocks are allegedly located within the Nine-Dash
Line.46 Second, China appeared to claim fishing rights in the South China Sea evidenced by
China’s regulation entitled “Summer Ban on Marine Fishing in the South China Sea Mari-
time Space” issued on May 2012.47 Third, on 27 October 2015, China’s Vice Foreign Minis-
ter Zhang Yesui declared that “the Chinese side respects and safeguards the freedom of
navigation and over-flight in the South China Sea to which all countries are entitled under
international law.”48 The Tribunal noted that the same commitment to freedom of
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navigation and overflight in the South China Sea had been repeated in other statements of
Chinese officials.49

Considering the three instances of China’s conduct just described, the Tribunal concluded
that China’s Nine-Dash Line was a claim to the living (e.g., fisheries) and nonliving resources
(e.g., petroleum) within the maritime space it encompasses.50 The Nine-Dash Line was,
therefore, not the same as a claim to territorial or internal waters because China maintained
its commitment to freedom of navigation and overflight in the South China Sea.51 Pursuant
to the UNCLOS, a state enjoys sovereignty over its territorial or internal waters in almost
the same way as land territory, subject to the limited right innocent passage in the territorial
sea.52 Thus, other states do not have freedom of navigation and overflight in another state’s
territorial or internal waters. China had consistently anchored its Nine-Dash Line on history,
on which the Tribunal ruled that the Nine-Dash Line was not a claim involving “historic
title” (i.e., “historic sovereignty to land or maritime areas”53) but rather involved “historic
rights,” which may “include more limited rights … that fall short of a claim of
sovereignty.”54

If the Nine-Dash Line was a claim to the living and nonliving resources in the South
China Sea, then it is similar to a state’s rights over its EEZ and continental shelf. On this, the
Tribunal ruled that “as a matter of text alone … [UNCLOS] is clear in according sovereign
rights to the living and non-living resources of the exclusive economic zone [and continental
shelf] to the coastal State alone.”55 It upheld the “norm of exclusivity” under UNCLOS,
which gives states exclusive rights over their maritime entitlements. The Tribunal stated that
“the notion of sovereign rights over living and non-living resources is generally incompatible
with another State having historic rights to the same resources, in particular if such historic
rights are considered exclusive, as China’s claim to historic rights appears to be.”56 As the
EEZ is a relatively novel entitlement established by UNCLOS, the Tribunal noted China’s
position during the UNCLOS negotiations “as one of the foremost defenders of the rights of
developing States and was resolutely opposed to any suggestion that the coastal States could
be obliged to share the resources of the exclusive economic zone with other powers that had
historically fished in those waters.”57

The Tribunal explained the universalist framework of UNCLOS as being intended to
“provide a complete basis for rights and duties of the State Parties.”58 It reiterated the con-
cept of a “package deal”59 and cited a memorandum of the President of the Conference that
along with the goal of the UNCLOS to create “a completely integrated legal order for the use
of the oceans,” there is also a need to “preserve intact, and protect, the efficacy and durability
of the body of law” established in UNCLOS.60 In effect, the UNCLOS supersedes “any his-
toric rights that a State may once have had in the areas that now form part of the exclusive
economic zone and continental shelf of another State.”61 In any event, the Tribunal found
no evidence that China had acquired any historic rights in the South China Sea. It said that
“for much of history,” China undertook navigation, trade, and fishing in the South China
Sea that represented high seas freedoms.62 The Award states that “the exercise of freedoms
permitted under international law cannot give rise to a historic right; it involves nothing
that would call for the acquiescence of other States and can only represent the use of what
international law already freely permits.”63

Respecting the Nine-Dash Line, the Tribunal accepted the Philippine submissions
and ruled that a Chinese claim of historic rights cannot exceed the “geographic and
substantive limits”64 of the maritime entitlements of the UNCLOS. By holding that the

OCEAN DEVELOPMENT & INTERNATIONAL LAW 163



establishment of the EEZ and continental shelf has the effect of extinguishing historic
rights, the Award has lessened the opportunities for states to make expansive or
exceptionalist maritime claims on the basis of history. This preserves the integrity of
UNCLOS system of maritime entitlements and follows the UNCLOS universalist
framework. The overall effect of the Tribunal’s invalidation of China’s Nine-Dash Line
is to preserve the integrity of states’ individual maritime entitlements and the global
commons in the South China Sea.

Criteria for fully entitled Islands

The second major outcome of the Award is the setting forth of objective criteria for the char-
acterization of a fully entitled island under Article 121 of UNCLOS. The South China Sea
dispute pre-UNCLOS was perceived as primarily one contesting territorial or sovereignty
claims over the land features in the region.65 The importance of the territorial sovereignty
dispute was reflected in China’s Position Paper on 7 December 2014, where it argued that
“the subject-matter of the Philippines’ claims is in essence one of territorial sovereignty over
several maritime features in the South China Sea, which is beyond the scope of the
Convention.”66 The core argument was that “the question of whether the Philippines can
indeed enjoy a 200 nm EEZ and continental shelf in the South China Sea depends, not least,
on the question of territorial sovereignty of other States, including China, over the islands,
rocks and low-tide elevations of the Spratly Islands and the ensuing maritime entitlements
of those States.”67 If this were the situation, then the Tribunal was without jurisdiction as it
was limited to disputes “concerning the interpretation and application of [UNCLOS]” and
other related international agreements,68 which did not include territorial disputes.

The Philippines requested from the Tribunal a declaration on whether certain features in
the South China Sea were low-tide elevations, rocks, or fully entitled islands.69 The Philip-
pines claimed that this was within the Tribunal’s jurisdiction because it required the “inter-
pretation or application” of the provisions under UNCLOS defining the status of these
features. It was argued, contrary to China’s position, that this does not involve a territorial
dispute because “the fact that state A or state B or state C or state Z has sovereignty over a
particular feature is entirely irrelevant to the question of its characterisation.”70 In the 2015
Award on Jurisdiction and Admissibility, the Tribunal agreed with the Philippines that none
of its submissions “require[d] an implicit determination of sovereignty.”71 By further delin-
eating the boundaries between land and sea, the Award contributes to the greater operability
of the Convention because it gives UNCLOS tribunals the competence to determine the
scope of maritime jurisdiction.

The 2016 Award turned to the determination of the legal status of the various features. A
“low-tide elevation” is defined in UNCLOS as “a naturally formed area of land … sur-
rounded by and above water at low tide but submerged at high tide.”72 It is not land territory
because it is considered part of the submerged seabed, that is, part of a maritime zone. As
held by the International Court of Justice in the 2012 Nicaragua v. Columbia Case, “low-tide
elevations cannot be appropriated, although ‘a coastal State has sovereignty over low-tide
elevations which are situated within its territorial sea, since it has sovereignty over the terri-
torial sea itself.’”73

Under international law, a state can only appropriate land territory,74 with land ter-
ritory being territory that is above water at high tide, such as islands and rocks. The
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regime of islands provision, Article 121 of UNCLOS, defines an “island” as “a naturally
formed area of land, surrounded by water, which is above water at high tide.” In the
terminology of the Tribunal, a “fully entitled island” is one that possesses the full suite
of maritime zones, that is, a territorial sea, a contiguous zone, an EEZ, and a continen-
tal shelf.75 However, there are islands or high-tide features “which cannot sustain
human habitation or economic life of their own” that are called “rocks.”76 Under Arti-
cle 121(3), rocks have, at most, a 12-nm territorial sea and “shall have no exclusive
economic zone or continental shelf.”

The Tribunal set objective criteria for the characterization of a fully entitled island
based on its understanding of the text and history of the UNCLOS. The key
consideration was on the wording in Article 121 that a fully entitled island has to have
the capacity to sustain human habitation or economic life of its own. Bernard Oxman,
the U.S. Representative to the Third UN Law of the Sea Conference and counsel to the
Philippines, notes that the Award “is the first decision by an international tribunal in
which issues posed by paragraph 3 of Article 121 [i.e., the provision on “rocks”] are
analyzed in depth.”77

After an extensive analysis of the wording and context of Article 121, one criterion set by
the Tribunal is that “human habitation” or “economic life” is to be based on the natural con-
dition of the feature itself, without external or artificial modifications. “Human habitation”
is described as where the inhabitants are “the natural population of the feature, for whose
benefit the resources of the exclusive economic zone were seen to merit protection.”78 By
examining the history of the UNCLOS, the Tribunal noted that the purpose of the creation
of the EEZ was “to preserve the resources of those waters for the benefit of the population of
the coastal State.”79 Thus, a feature would not be entitled to an EEZ if it had no permanent
local population that is the beneficiary of the resources of such expanded maritime space.
Thus, in the case of military occupation of features in the South China Sea,80 this alone
would not constitute “human habitation” because it principally requires “outside support”
in order for the occupants to inhabit those features.81 Moreover, economic life “of its own”
was understood to mean that economic activities must not rely on outside support such as
those coming from a home State. Therefore, the “economic life … must be oriented around
the feature itself and not focused solely on the waters or seabed of the surrounding territorial
sea.”82

Another significant criterion is that the legal status of a feature as a low-tide elevation,
rock, or fully entitled island is to be based on its natural conditions.83 From a legal stand-
point, this undermined an attempt by China to change the status of a feature by construction
dredging or other artificial means. More generally, this ruling prevents states from claiming
vast maritime spaces through artificial reclamation and development of submerged or tiny
high-tide features at sea.

The Tribunal summarized the criteria for the interpretation of Article 121(3) as follows:
1. The term “rock” is not limited to features composed of solid rock. Thus, the geological

and geomorphological characteristics of a high-tide feature are not relevant to its clas-
sification as a “rock.”84

2. The “status of a feature is to be determined on the basis of its natural capacity, without
external additions or modifications intended to increase its capacity to sustain human
habitation or an economic life of its own.”85
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3. The “critical factor” for the qualification of “human habitation” is the “non-transient
character of the inhabitation, such that the inhabitants can fairly be said to constitute
the natural population of the feature, for whose benefit the resources of the exclusive
economic zone were seen to merit protection.”86

4. The qualification of “economic life of their own” “will ordinarily be the life and liveli-
hoods of the human population inhabiting and making its home on a maritime feature
or group of features.” Thus, “economic life … must be oriented around the feature
itself and not focused solely on the waters or seabed of the surrounding territorial
sea.”87

5. Under Article 121(3) of UNCLOS, “the ability to sustain either human habitation or an
economic life of its own would suffice to entitle a high-tide feature to an exclusive eco-
nomic zone and continental shelf.”88

6. The capacity of a feature under Article 121(3) is an objective criterion based on the fea-
ture itself. It is “concerned with the capacity of a maritime feature to sustain human
habitation or an economic life of its own, not with whether the feature is presently, or
has been, inhabited or home to economic life.”89

7. “The capacity of a feature to sustain human habitation or an economic life of its own
must be assessed on a case-by-case basis.”90

8. The “capacity of a feature should be assessed with due regard to the potential for a
group of small island features to collectively sustain human habitation and economic
life.”91

9. In the application of Article 121(3), while evidence of the objective physical conditions
on a particular feature are relevant, the historical use of the feature is also reliable evi-
dence in determining its capacity to sustain human habitation or an economic life of
its own.92

The effect of the preceding is to make it difficult for states to claim isolated and barren
features as being fully entitled islands with EEZs and continental shelves. Supporting its
views, the Tribunal cited the Preamble of the UNCLOS, which provides for the “realization
of a just and equitable international economic order which takes into account the interests
and needs of mankind as a whole and, in particular, the special interests and needs of devel-
oping countries, whether coastal or land-locked.”93 The invocation of equity is significant
because Article 121(3) “serves to disable tiny features from unfairly and inequitably generat-
ing enormous entitlements to maritime space that would serve not to benefit the local popu-
lation, but to award a windfall to the (potentially distant) State to have maintained a claim
to such a feature.”94

Beyond individual maritime entitlements, however, the Tribunal adopted a macro-per-
spective by taking into account the allocation of maritime entitlements within the interna-
tional order created by the law of the sea. The adopted criteria protect the global commons
by disabling tiny features at sea to generate vast maritime spaces that encroach on the high
seas and the International Seabed Area. In the words of UNCLOS President Koh, “it would
be unjust, and the common heritage of mankind would be further diminished, if every
island, irrespective of its characteristics, was automatically entitled to claim a uniform eco-
nomic zone.”95

Applying these criteria, the Tribunal ruled that all the contested features in the South
China Sea (i.e., Scarborough Shoal and those in the Spratlys) are either low-tide elevations
or rocks that are, at most, entitled to a 12-nm territorial sea.96 The effect is that international
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waters are preserved especially in the Spratlys area, which is the group of rocks, reefs, and
cays in the southern sector of the South China Sea. This also means that none of these fea-
tures may generate maritime zones that overlap with the EEZs from the mainlands of the
Philippines, Malaysia, Indonesia, and Vietnam.

Other implications

Taken together, the extinguishment of a state’s exceptionalist claim over maritime areas to
the extent that it is incompatible with UNCLOS and the creation of objective criteria for the
characterization of a fully entitled island reinforce the universalist framework of the
UNCLOS. Both findings protect and clarify individual maritime entitlements under
UNCLOS by preserving a coastal state’s EEZ and continental shelf as against claims not
based on UNCLOS and setting objective standards in the determination of the status of fea-
tures that generate these entitlements. Both findings also have the effect of precluding expan-
sive maritime claims based on sources other than on the status of tiny or submerged features.
As a consequence, the common maritime spaces, where rights are shared and exercised by all
states, are protected. The Award therefore upholds both the norm of exclusivity of the state’s
maritime entitlements and the norm of protecting the global commons.

The Award significantly reduces the legal issues in the South China Sea dispute. It clarifies
the maritime zones, as well as the status of the features in the South China Sea, while not
affecting the territorial issues among the high-tide features in the region.

Resolvability of the South China Sea Dispute: Article 311(3) agreements

When the Award was issued on 12 July 2016, China expectedly rejected the ruling, saying,
through its Ministry of Foreign Affairs, that it “is null and void and has no binding force”
and that China “neither accepts nor recognizes [the Award].”97 There were talks as to
whether China was entertaining the option of withdrawing from UNCLOS.98 However, if
China decided to withdraw from the Convention, it would not be released from its obligation
to comply with the Award. Pursuant to Article 317 of UNCLOS, a state party’s “denuncia-
tion” of the Convention does not “affect any right, obligation or legal situation of that State
created through the execution of this Convention prior to its termination for that State.”
Moreover, China’s denunciation of UNCLOS would not protect it from similar future cases
brought by other states because “there is nothing to stop these countries from bringing
claims” within the minimum one-year period under Article 317 after which such denuncia-
tion takes effect.99

Within UNCLOS, however, there may be a way for China to maintain its exceptionalist
claims in the South China Sea by using bilateral negotiations and consultations with the
countries directly concerned. China could enter into an agreement or a series of agreements
with the claimant states that might fit within Article 311(3) of the Convention, which
provides:

Two or more States Parties may conclude agreements modifying or suspending the operation of
provisions of this Convention, applicable solely to the relations between them, provided that
such agreements do not relate to a provision derogation from which is incompatible with the
effective execution of the object and purpose of this Convention, and provided further that such
agreements shall not affect the application of the basic principles embodied herein, and that the
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provisions of such agreements do not affect the enjoyment by other States Parties of their rights
or the performance of their obligations under this Convention.

An argument can be made that the “countries directly concerned” in the South China Sea
can forge a deal that modifies or suspends provisions of UNCLOS involved in the Award.
For instance, to maintain the Nine-Dash Line, China may convince the Philippines to limit
its rights within the areas covered by the Nine-Dash Line in exchange for other benefits.
Such an agreement may supplant the Award. Moreover, in order to consolidate the Nine-
Dash Line, China may undertake similar deals with the other coastal states in the South
China Sea whose maritime zones overlap with different parts of the areas encompassed by
the Nine-Dash Line.

There are, however, four important qualifications for agreements to fit under Article 311
(3) of UNCLOS. First, such agreements are to be applicable solely to the relations between
their state parties. Second, they “should not relate to a provision derogation from which is
incompatible with the effective execution of the object and purpose” of UNCLOS. Third,
“such agreements shall not affect the application of the basic principles embodied” in
UNCLOS. Fourth, the provisions of such agreements are not to “affect the enjoyment by
other States Parties of their rights or the performance of their obligations under UNCLOS.”
The first and fourth qualifications relate to the inter se nature of Article 311(3) agreements,
that is, that they affect only the parties to the agreements. The second and third qualifica-
tions impose substantive constraints on such agreements—they should not contravene the
“object and purpose” of UNCLOS and its “basic principles.”

The constraints in Article 311(3) are significant and are meant to preserve the universalist
framework of UNCLOS. In other words, Article 311(3) agreements are not to be an avenue
for state parties to abandon or circumvent the UNCLOS as a “package deal,” which is the
“omnipresent concept of the balance of rights and duties.”100 While Article 311(3) is permis-
sive and allows state parties to modify or suspend certain provisions of the UNCLOS, the
agreements in question must be consistent with the UNCLOS framework of fundamental
and interacting norms. In short, UNCLOS does not permit state parties to enter into agree-
ments that are fundamentally incompatible to it.

In Article 311(6), the norm of protecting the global commons is specifically upheld: “State
Parties agree that there shall be no amendments to the basic principle relating to the com-
mon heritage of mankind… and that they shall not be party to any agreement in derogation
thereof.”

More generally, Article 311(3) cannot be divorced from the universalist framework of
UNCLOS. Given the provision’s substantive constraints, China could not maintain a Nine-
Dash Line claim under Article 311(3) because the claim is fundamentally incompatible with
the Convention’s object and purpose and its basic principles.

Conclusion

There is a fundamental incompatibility between China’s position in the South China Sea and
the law of the sea. China believes that it can legitimize its control over the South China Sea
by obtaining, through bilateral deals, the consent of the relevant coastal states. This is the
premise of its preferred approach of bilateral negotiations and consultations.
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The law of the sea, developed over the centuries, has attained legitimacy by maintaining
the balance between individual state entitlements and the global commons, as illustrated by
the debate between Hugo Grotius’s Mare Liberum (“Open Seas”) and John Selden’s Mare
Clausum (“Closed Sea”) in the seventeenth century.101 This balance rests on the practical
reality that the oceans and seas constitute one physical unit and, in the words of UNCLOS,
“need to be considered as a whole.”102 As such, the law of the sea must necessarily adopt a
unified framework that “takes into account the interests and needs of mankind as a
whole,”103 not only states that are geographically adjacent to a disputed region. China’s posi-
tion would effectively enclave the entire South China Sea and disconnect it from the grid, as
it were, of the law of the sea. This outcome is not a solution to the South China Sea dispute,
as it also does not take into account the interests of all states in upholding UNCLOS and
maintaining the global commons in the region.

The failure to take into account all maritime interests in creating a solution to the South
China Sea dispute necessarily creates an unstable situation in the region. Naval nations will
continue to assert their traditional maritime rights in the global commons, such as freedom
of navigation and overflight and the conduct of military activities.104 As is well known, the
United States has been conducting Freedom of Navigation Operations in the South China
Sea. These operations are intended to challenge “claims [that] are inconsistent with the inter-
national law of the sea and impinge upon the rights, freedoms, and uses of the sea and air-
space guaranteed to all states under that body of international law.”105 The U.S. Freedom of
Navigation Program was created in 1979 “to preserve [American] national interest and dem-
onstrate a non-acquiescence to excessive maritime claims asserted by coastal states.”106 As
U.S. Chief of Naval Operations Admiral John Richardson said in July 2016, “The U.S. Navy
will continue to conduct routine and lawful operations around the world, including in the
South China Sea, in order to protect the rights, freedoms and lawful uses of sea and airspace
guaranteed to all. This will not change.”107

On 27 July 2017, the United Kingdom Foreign Secretary Boris Johnson announced that
the United Kingdom has committed two newly built aircraft carriers to conduct freedom of
navigation exercises including in the South China Sea.108 Johnson declared that this is “to
vindicate [the United Kingdom’s] belief in the rules-based international system and in the
freedom of navigation through those waterways which are absolutely vital for world
trade.”109 This coincided with UK Defense Minister Michael Fallon’s announcement that
the United Kingdom plans to send a warship to the South China Sea in 2018 for freedom of
navigation exercises.110 Fallon said, “We have the right of freedom of navigation and we will
exercise it.”111

As an important economic and strategic region in the world, the South China Sea cannot
be carved from the legal regime that governs the rest of the world. A long-term and sustain-
able solution to the South China Sea dispute needs to consider all the maritime interests by
creating a balance between individual state entitlements and the protection of the global
commons. Without this balance, there is no stability because the outcome will likely be chal-
lenged by states or organizations under the belief that their rights have been unduly dimin-
ished. States will protect their own entitlements, as well as common rights beneficial to
them. The pursuit of this balance has been the objective of the law of the sea over the centu-
ries. Its most recent form is UNCLOS, an unrivaled achievement in international coopera-
tion in establishing a comprehensive regime for the law of the sea.
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It would seem that the most obvious way to resolve the South China Sea dispute is to
apply UNCLOS as informed by the Award. In the first place, all the coastal states in the
South China Sea, including China, are parties to UNCLOS. The United States may not be
party to UNCLOS, but it considers most of the Convention’s provisions as embodying cus-
tomary international law.112 The coastal states accepted the 2002 ASEAN-China Declaration
on the Conduct of Parties in the South China Sea, which expressly affirms “their commit-
ment to the purposes and principles of… 1982 UN Convention on the Law of the Sea.”113

While the other coastal states are strictly not bound by the Award, it is a subsidiary source
of international law that may help resolve their respective maritime disputes. The Joint
Communiqu�e of the G7114 Foreign Ministers’ Meeting on April 2017 considered the Award
as “a useful basis for further efforts to peacefully resolve disputes in the South China Sea.”115

In resolving the South China Sea dispute, it is difficult to insulate the legal obligations of
State Parties under UNCLOS. The Convention has been an integral part of the dispute, as
shown by its consistent invocation in diplomatic correspondences among claimant States.
While states may enter into agreements that modify or suspend certain provisions of
UNCLOS, such agreements must not be incompatible with the object, purpose, and basic
principles of the Convention. For the sake of argument, if the coastal states were able to enter
into an agreement that supersedes UNCLOS, they would have to face the practical need of
balancing the maritime interests of the world. UNCLOS has already been able to achieve a
measure of that balance, with 168 state parties representing 87 percent of the membership of
the United Nations and with the United States considering most of the Convention’s provi-
sions as part of customary international law. Thus, in this scenario, the coastal states would
have to “reinvent the wheel”—one that has already been developed over centuries of human
activities at sea.
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